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Eonorable A. Xvi..Tpznb~ 
county Attorney 
srowatsr oouuty 
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mar sir: 

or cont=ms 
ye a legal .3x- 
related PUBS- 

ter as follows: 

ot itIe CoPnissioners ' 
ended a &meting bs- 
asion -8lt.h referenos 
f contraots on Stats 
,and have allowsd 

bill r0r thseir expenses. I 
from yous opinion 04926, pub- 

tnontbly report ior Rhuary, 19.40, 
gal exppndlture. 

7W.l you kindly advise ma if this expendi- 
ture la a legal one? 

~3wther, if thia 1s an lll&gsl sxpsndltura, 
can a tax paying citizen aus the variom mexbebs,Ds 
of the Court and their bondsmskto conpsl return 
of the monsy to the County treasury, as mst the 

“““l...lL.-^“.*-^---  ̂ . .._” .._- ._. . ...” .-_.,_. -..  ̂ -....^......____ ._- -..--- I_._ .--^_..___r_____.. ------- .__._.. 



s \ . . . 

suit be brought by tha cotmty or District httor- 
my?“. 

This department has repeatedly held, thatlin the 
absenoe of a valid statute, the commlsslonera* aourt has no 
authority to allow any auas or Somy to fte mmbexs for 
expenses. 

33 quote &a Tek Jur. vol. 11, pagss S65-4-5, 
es roJ.l0vfs: 

aCouutiss, being componemt parts. 0r the 
state, hare no pmers or duties exempt those 
which are dlearly Set rorth and &etined in the 
constituttiand statutes. The Statutes have 
alearly defined the powera, presoribs& the 
duties, and klt4oSSd the lisbil.ftieS,of, ths~ 
.coJxaissionerS* courta, the mediuuithrough which 
tha dif%mrtt counties not, and from these stat- 
utes must oome all the authority vested in the ._ 
counties,. * . . 

"cormld.ssioners' ootlrts a+ aouxts or lire- 
ma jurif3ami0n, in that their authority ex- 
tends cml.y~ t+-a matters pertaining ‘to the general 
wslrare of the&t rerespeotive oouat:es and that 
said pow&s are only those expxessly or implied- 
ly coierred upon them bplav; - that is, by 
the c$mStitation and statater of the atate.* 

Brewster County operates under the general road 
law of this State, and we have beea auable to find any 
etatutory authoritg:which would allow the Comakssiohers 
of Brew&m CormtJ aljr expenses ior ths above mentioned 
trip. 

.. IA ans-usr to your first qaestlon, you are respeot- .. IA ans-usr to your first qaestlon, you are respeot- 
fully advised that it ia th8 opizlon or this dsDartzent the fully advised that it ia th8 opizlon or this dsDartzent the 
above nentloned expenditure is not authorized by la% and is, above nentloned expenditure is not authorized by la% and is, 
th&efore, illegal.. th&efore, illegal.. 

Mth rererenoe to your ssemd question, we raspect- 
fully direct your attantfoh to Articles 1578, 1579, 1710, 
1922, and 23J0, v8znOn'S honotated #vi& Statutes, whioh 
rsad as follows: 

"Art. 1578. Any note, kiOEd, bill, Cont?Xmt, 
covenant, agreement ox writiug, nade or to be 
made, whereby any person is or shall be bound 
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to any county, or to the court or coxmission- 
ers of any county, or to any other person or 
persons, In whatever rom, ior the payment of 
any debt or duty or the perfomance 0r any matter 
or thing to the use or any county, shall be mlih 
and eiZectual to vest in said oounty any right, 
'interest and action which would be vested in any 
person 3.r any such ooiltraot had been made ulreot.- 
lywlth bin." 

=hrt. 1579. Sulta may be begun anb pmse- 
cuted on such notes, bonds, bills, contracts, 
ooverants , agreements, and writings, inthe 
name or such county, or in'the name or the per- 
son to when they were made, for the use of the 
county, as gully and as effeotually as an7 per- 
'SOP nay or can sue on like iastrunents made to 
bin," 

eArt, i7io. .The county treas&er shall keep 
a true account 0r the receipts ana exmnditurea 
or all moneys whiah shall oorme into his hands by' 
virtue of his orfiae,.tmd of the a8bts due to 
ana from his oounty; and direct prosecutions ac- 
cording to law for the recovery of all aebtd. 
that zuay.be due his county, ana superlntendthe 
oolleotion tbereori- .. 

"Art, 1929, The oounty judge shall, b&o& 
en&log upon the duties of his office, eseaute 
a bona payable to the treasurer or his county to 
be approved by the oozsnissionera court or his 
aounty, in a sup of not less than one thousand 
nor nor8 than ten thousand dollars, the amount 
to be fixed by the coxzvissioners oourt, condi- 
tioned that he will pay over'to the person or 
0fYloer;entitled to mce%ve it, all moneys that 
nay cone into his handa'as county 'judge, and that 
he will pay over to his o6unty all moneys illegal- 
ly pia to him out of oounty funds;as voluntary .__ 
payrents or otherwise, and thathe will not vote 
or giv8 his consent to pay out county funds ex- 
cept for lawful purposes.* 

"Art. 254G. ii&ore enteripg upon the duties 
of their of2iCe, the oounty judge and each aon- 
nissioner shall take the official oath, and shall, 
also take a written oath that he till not be di- 
rectly or indireotly interestedin any contract 
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With, or olais against, the county in Which h8 
resides, except such warracts aa !ray issue to 
him as fS8S Of OffiCe. Each Co~SSiOner Shall 
exeoute a bond to b6 approved by the county judge 
in th.8.8un of three thousand aollars, payable to 
the county. tr8asurer, conditioned for the faith- 
ful perfonranae of the duties or his ofrlce, that 
he ,Will pay over to his oounty all moneys illegal- 
ly~paid to bin out of county funds, as voluntary 
paynenta or otherwise, and that ha will not vote 
or gi78 his consent to pay out co*unty fundsex- 
aept for lawful purposes.~ 

We quote from the cask of Eoftman et al v, z~vis 
8t al, loo s; vf:(za] 84, as fouows: 

.RT~ere:is piesented for decision III this 
case the question of the right of taxpaying : 
oitliens of a aounty to proseouts a s&t in be- 
half or t.he county against officers ana ex- 
offlasra of the Oounty and th8I.r bondsmen to 
recover for the alleged unlawful expenaitura .. 
by.Z%Uoh atricers or cotult3 fllnas. The question 
arose la *hIa manner: 

' m. iri .siorrman and othertaxpaying citi- 
zena or preSiai0 ‘comkty, olalnting -to act for 
thes6elves,.for other persons sknilarly situat- 
ad, and;on behalf-of.the,county, Instituted this 
actipn agntist W. T, Davis, county judge, and 
the four county cowissioners, together with tha 
suretlee on their official bonds, TEU or the 
oommisslo~r8wers not In ofrlce at the tine 
this suit waa instituted, but uere at ths tine 
the-alleged illegal aats were cort3ltted. The 
county judge and the othsr two COmdSSiOll8rS were 
still holding their respective offlces. The ob- 
.ject of the suit ,.ia'to 'recover the 103s whioh it 
was alleged the'oounty sustained undsr two aon- 
tracts siade by the commlsslonera~ court with ref- 
erence to soze highway constmotion in Freeiaio 
County, Th8 OpiniOn'Of the CaUrt Of CiVii Ap- 
peala desqribes the pleadinge In considerable..de- 
tail. We do not, fina,it necessary to state+ora.. 
than that they.preaeut for decision ths quest% 
above set out. The trial court swtained the 
p186 in abat8n8nt, th8 general deEUIrmr and oer- 
tain spoigl exeeptlons to the petition; and, 
plaintiffs declining further to mend, the suit 
was abated ana distissea, The Court of Civil Ap- 
peals affirmed the trial courtts judgment. 

558 
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*The right of a taxpaylug citizen to go 
intO 8 GOat Of 8qtiky and enjoin pUbliC offi- 
da18 fma th8 expenditure of public funds under 
an illegal contraat is given general recognltlon. 
It has received the sanction of this court. 
Loosean Y. County of ii?a,rr$a, 58 Ter, 511; City. 
of .hwgstin y. xccall, 95 Tex. 565, 68 3. :Y. ?91; 
Terrdll v.uddleton (Tex. Civ. App.) 187 3. Fi. 
567 (error refused 106 Tex. 14, 191 %. ‘8. 1138, 
193 9. w. 199). Our intrestlgatlon 0r the question 
has led us to the ConoIusion that ih a large r.a- 
jority or the cases ?ronr other jurisdictions It 
Is held that the right to eujoin cannot be dls- 
tlhgulshed in princl@e rnp the right to main- 
tain a eultfor restoration or money rmlarfully 
expended,. and it is acoordingly held that tax- 
paying citizens may imtitute and prosecute suits 
as well in one class of oases as ln the other. 
Eut our decisions haV8 established a contrary 
rule fOT this jnrifiaiOti0q 

. 

.‘*$he bonds up& which this suit Is based 
are offlalal bonds of tmbllc orricers, that of 
the couuty judge havini been executed in accord- 
ace with. artlale 1928 and thOS8 of the COnmb- 
slonems In aocordance with article 2340, 8. 3. 
1925. .lSach bond Is payable to the county treasur- 
er of.Presldio county and each embodlea the atat- 
utory condition, amng Others, *that he will not 
vote or give hls consellt to pay out aounty funas 
except for lawful purposes.* -The quoted condl- 
tion Uthe one which it is olaixed has been 
breached, and liability upon the bonds is predi- 
cated upon such alleged breaoh. 

R . . . 

WOrdlnarily the comnissloners* court alone 
a8tSTmiW3 whether lltlgat%on shall be Instituted 
in behalf of the county,'but in this instance the 
majority of that court are the ones charged with 
dOB3ilCtlOn or auty, and it is therefore In no 
position to aat for the county. In that sltua- 
tion, under the foregoing StatUteS, the Couhty 
treasurer, to whoa the bonds are payable, has the 
ststuto~ authority to protect the ccuhty*a rights 
and direct tte lnstltutidn of suits in his n-8 
I-Or the US8 Of the OOWlty UpOn these bOnaS. 'Ihe 
question then is: Ghere the authority to instl- 
tute 1itlgatlon'd.u behalf of a county 1s vested 
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by.statute in a partiUUl8r body or ofricer, may 
a private citizen determIne wb%ther such litiga- 
tion 9hall be.in~titihd and tisdr institute 
and prosecute .it?;', 

*Imthe aaso of Loosaan T. i2autp oi Earrls, 
58 Tex. E&l., t&m% wan pmmented for deoision the 
qUQStiOn of th% rfght of a'distrfot attorney, when 
the comIsslon%rs.~ court refases to act, to maln- 
tain a anlt in the name of the county against aer- 
tain 0rricia3.9 t0 ;PBCOV%I: money iibgany pitia 
out. This aoUrt, aiter d'etsmining that .thsre, 
was nv stat&e authorialng the district attorney 
to institate the suit, announced the rule that, 
since the r1ght't.o &o so was vested irr the COB- 
mission%rsD court, that right mast be held to be 
13~ctu~ip2 ~'e qp0te‘ r323s that 0pinio5: w8 CO& 
missioaers' court aadoubtedly has th% right to 
CIIUS% SUitS t0 be'iWitUt%d fn the B!&% Of %nd 
ror the b%oeiit,ot the aounty, and except where" " 
a ConCuzWnt right to. do the ae&% thing, oiM.i%r% 
an excQtasiv5 rim 1n.a speciiied aase or eas%s 
is OonferrSd upon~sone other tribunal or SOEB 
0ther'orrhQr o+ thy gave-d, the ~OmoLis~i~d- 
ers*.qourt aast.be deemed to be the quasi exema- 
tive hea& oS.th% ooanty, vest& with exclasive 
power to determine rrhan a ault ei~3.l be Institat- 
%a in the name 0r analrOr the benerit or the COW- 
ty.' 

"4s above point& oat, both the c0~ads5ion- 
erB* co.urt ana the cowty treasurer a.m vested 
by statute with-the right to institute this Liti- 
gation. since the rorzmr is in no position to 
act, the rlgt.$ or the latter to do so 13 sxcltl- 
SiV%, Ud%SS th8r% iS COnie2red U~li the OOUllty 
or distriat attorney by article 339 the concurring 
right - a question which we need not deterdne. 

-In the case.oi smmight v. i3sll. 94 Tax. 
558, 63 5. iy. 623, leave to file a ~petition for 
mndanus. ag8inSt the Attorney General comnanding 
hia to institute a suit in the LBEW of the state . . 
to forfeit the charter of 8 privet8 cormration 
organized nnder the lam of the state wss denied; 
The decision rests upm the hCAt%ing tbst where 
by statute the authority to bring a sutt in be- 
half of the state is vested in, or the duty en- 
jdned. upon,~an ofiioial by neoessary iziwlication 
he is thereby vested smith the right to exercise 
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discretion in aeternlni2g whether or oot the 
suit should be institnted. If a citizen cannot 
by m%nd%mus cospel an ofiicar to bring a suit 
of this nature, he cannot be permitted to ac- 
complish the same purpose by bringhg it him- 
seIr.;'Tha statute having vOstOa a ai90wi0n 
in a nemed of.ficiel, it must be held to be ex- 
olasive.. In this Ierticular case it is certain 
that a aeternination 0r the Question of nhather 
it would be advisable from the standpoint of 
the oounty to ~secnte this action involves the 
exercise or sound discretion. since the deci- 
sion in the case 0r Slaaer v. city of San Antonio 
(Tex. Corn. App.3 2 S. W. (26) 841, it may be said 
to bethe settlea rule In this state that, el-' 
'though a contrect %a%daby a county m%y ba.tilag%l, 
still ths'county must aooount for the benefits 
which it asrives thar8tuiaer., The officer author- 
ized to proseoute this suit might arrive at the 
conolusion, arter an lnvestig%tion of all the 
raetai that, aUov&ng ror the benefits 3?8c8iV8a, 
a substantial recovery for the county would not 
result rrom the litigation. It not, manifestly 
the suit should not be prosesated, and citizens, 
as such, should not be permitted to detarmine that 
it sh+d be. : 

"A further Gason for 'denying plaint.irfs in 
arror the right to maintain this suit lies in the 
faot that they have no private interest in the 
subjeat-z&tar. Zhan a taxpayer brings an ao- 
tion to restrain the illegal expenditure by the 
coamdssionars~ court 0f tax qmney ha sue9 for 
himself, and ltis hala that his interest in the 
subjaat-aatter is surrlcient to support the action; 
but when the money has already bean spent, an ao- 
tion for its recovery is for the county. The cause 
of action belongs to, it alone. our courts do-not 
recognize tha right of on8 to bring a lawsuit for 
another merely bacause he might derive some indi- 
rect benefit thererrom. A taxpayer would be bena- 
ritea through the collection by the oounty or 
delinquent taxas owing by othar progarty owners, 
but his interest Is not of a nature to authorize 
him to prosecute tas suits. 

*In tha c&se of Lawright v. Love, Comptroller, 
95.Tax. 157, 65 s. \V. 1089, a taxpaying citizen 
was aaniea leava to file a petition for a v&t of 
mandams against the comptroller to compel him to 
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institute a suit to r606v6r tax6a allegsd to 
b6 due'the atate. One ground or that dsclsion 
was that the r6lator bmi rm private interest 
in th6 subjeat-mattar arrthorizing hfm to main- 
tain th6 litigation. Th6 Opinion tab66 notioe 
of contrary holdings by cbtarts of other juria- 
d$atiaaa, but d6Clin66 to folla* th6m. 

"In the 0886 of Stare&s f. Cempball, 26 
Tax. Cir. App. 213, 63 9. 'II. 161, opinion by 
ttlg late zustfo6 Gill ot th6 Oalv66tOn 66Urt, 
0110 Of th6 Stat6'6 ablest jariets, th6 qU66- 
tion of th6 ri 

r 
t OP an lndfrfdual taxpayer 

of acoanty to Mtitute a suit on behalf of 
th6 aounty to r6OOv6f !aOluy ill6gally paid to 
a aoUnty OffiO8r ~a6 sqocrr6ly preeMt6d and 
it was hsld that ha had no suah intereat aa 
would entitle J&i? to maintain the acrtion. 

*In Earroll v. Lynoh, 65 T6r. 146, it 
uaa held that, althoegh the property rights 
or voters might be aUfaot6d by the rasloval Or 
th6 county mat, atill th6y have no euoh per- 
sonal ihtsreat in it6 looatlon aa to entitle 
thapl to anjoin its ramoval. Th6 opinion closes 
with this obs6rvatioor *If a wrong hae been 
done, the rmupation of thr pawor to prseorfbe 
a r6mdy would be a still greater wrong.** 

In visa of the toregobg authorities you ar6 
r66pectfully advised thst it is the opinion of this de- 
partment that a taxpaying aitizan hae no right or author- 
ity to bring ault to reaover funds illegally expended by 
th6 OonU3is8ionbr6' aourt. 
6ommiaaio~6r6~ 

A8 above stated, ordinarily th6 
court alone detarmfn8S whether litigatioh 

shall be instituted in behalf of.ths oountg, but fn this 
instance the majority of the oourt are the oh68 charged 
with der6lictiOn of duty, and it is therefore in no pOSi- 
tion to aot for the 6ounty. In that situation. under~ the 
foregoing statutes, the 6ounty treasurer, to whcm the bonds 
arS payable, has the statutory authority to prOt6Ct th6 
dounty'a rights aad direat the institution of suite in hfe 
n&e for the LIB6 or th6 OoDnty upon the bonds of the OOM- 
ty judge aa the crokmty conimiasionere. 

Under the above mentioned #tat&es, botb the COW 
BLinnfonara* aourt and the adunty treasurer are vested with 
the right to imtitute a euit in the above mantioaed matter. 
Eow6'cer, ths ecmaiasioners* 6ouH is in no position to a6t 
and it is the duty of th6 ootmty treaaursr to do 60. After 
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areftilg considering Article 939, Verzon*s Jmotated Citil 
statutes l and the cases cited thereunder, we are af the 
opinion that the cpunty attorney and/or the district attor- 
ney IS n3t authorized to institute a suit as above aentloned, 
except in the psnte of the cmnty treasurer ror the benefit of 
the oounty upon the bonds of the county camaissIoners and the 
county judge-. 

Trust* that th6 Z3regoing idly e&rg your in- 
qulry, me are 

Yours Very truly 

ATTOrn GlixmAL aa !mz4s 

(@c&ee&& 
BY 

ArdelX.XUikims 
Asolatant 

WAPR 27;'1940 

. 

ATTORNEY GENEFU 02 TEXAS 


